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JOINT APPENDIX 


i 
I 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,843 


MORRIS FULLER, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 





APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA _ | 


[Filed June 9, 1958] UNITED STATES COMMISSIONER 
District of Columbia 
RECORD OF PROCEEDINGS IN CRIMINAL CASES 

BEFORE: JAMES F. SPLAIN; U. S. Court House, Wash. 1, D. Cz 
COMMISSIONER'S DOCKET No. 6, CASE No. 2897; THE UNITED STATES 
vs. Morris Fuller; Complaint filed on May 24, 1958, by James  F. Cockerille, 
Official title - U.S. Narcotic Agent, charging violation of United States Code, 
Title 26, Section 4704a, on May 23, 1958, at Washington in the District of 
Columbia, as follows: unlawfully possess heroin. | 

WARRANTS ISSUED: Date May 24, 1958, Warrant for Morris Fuller to 
(name and title of officer) U. S. Narcotic Agents or Any Other Authorized to serve; 
Substance of return - Arrest of Morris Fuller on May 24, 1958! by U. S. 
Narcotic Agt., James F. Cockerille. * * * * * * * * D hospitalized after 
his arrest -- released from D. C. General Hospital on 6/2/58 and brought in 


for first presentation on 6/2/58 upon such release. 
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PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMISSIONER: 

Date - June 2, 1958, Arrested by U. S. Narcotic Agents on warrant of 
Comm. Splain; Appearances - for accused, Jean F. Dwyer; Proceedings 
taken - Complaint prepared. Defendant was informed of the complaint and 
of his right to have a preliminary hearing and to retain counsel. Defendant 
was not required to make a statement and was advised that any statement made 
by him may be used against him. Defendant was advised of his right to cross- 
examine witnesses against him and to introduce evidence in his own behalf. 
(AUSA McLaughlin recommends $5, 000 bond). 

Outcome - Case ctd. to June 17, 1958 req. of Govt. - no objections; 
Bail fixed June 2, 1958, Amount - $5,000. * * * * * * * * committed to 
Wash. Asylum & Jail on June 2, 1958. 

June 5, 1958: Case advanced to June 6 req. of Def. Atty per phone call 
from Fed. Narc. Agt. Pappas, agreeable to Govt. 
PRELIMINARY EXAMINATION: 

Date - June 6, 1958, Appearances for United States - Oscar Altshuler. 

Proceedings taken - Def. Waived Preliminary Hearing. Govt. did not 
oppose Def.'s Motion to reduce bond to $3500. Bond reduced from $5, 000 to 
$3500. 

Outcome - Def. Held to Answer in the United States District Court. 

Bail fixed June 6, 1958, Amount - $3,500. * * * * * * * * Committed 
to Wash. Asylum & Jail June 6, 1958. 
Certified to be a correct transcript. 

Made this 6 day of June, 1958. 

Transmitted to Clerk of United States District Court for the district of 
Columbia, June 9, 1958. | 


/s/ JAMES F. SPLAIN 
United States Commissioner 


[Filed June 9, 1958] COMPLAINT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





UNITED STATES OF AMERICA Commissioner's Docket No. 6 
v. Case No. 2897 _ 


MORRIS FULLER COMPLAINT for VIOLATION of 
U.S.C. Title 26, Section 4764a 


BEFORE - JAMES F. SPLAIN, U. S. Court House, Washington 1,, DB. %&. 
The undersigned complainant being duly sworn states: 
That on or about May 23, 1958, at Washington in the District of Columbia, 
Morris Fuller, did unlawfully possess a narcotic drug, to wit, heroin. 
And the complainant further states that he believes that James F. Cock- 
erille, U. S. Narcotic Agent. are material witnesses in relation to this charge. 
/s/ JAMES F. COCKERILLE 


| 
James F. Cockerille, , 
U. S. Narcotic Agent | 


Sworn to before me and subscribed in my presence, May 24, 1958. 
/s/ JAMES F, SPLAIN 
United States Commissioner 


[Filed June 9, 1958] 
COMMISSIONER'S WARRANT OF ARREST | 
To U. S. Narcotic Agent James F. Cockerille or Any Other U. S. Nar- 
cotic Agent or Any Other Officer Authorized to Serve Same, : 


You are hereby commanded to arrest Morris Fuller, and bring him 
forthwith before the nearest available United States Commissioner to answer 
to a complaint charging him with unlawfully possess a narcotic drug, to wit, 
heroin in Washington, D. C. on May 23, 1958. in violation of U.S.C. Title 26, 
Section 4704a. ! 
Date - May 24, 1958 /s/ JAMES F. SPLAIN 





United States Commissioner 


RETURN 
Received May 24, 1958 at Washington, D. C. and exeentel L by arrest of 
Morris Fuller at 4600 blk. of Georgia Ave. , N. W. on May 24, 1958. 








4 
/s/ JAMES F. COCKERILLE 
Narcotic Agent 


[Filed June,9, 1958] 


COMMISSIONER'S TEMPORARY COMMITMENT 
TEMPORARY COMMITMENT OF Morris Fuller 
To: The United States Marshal of the. District of Columbia; 

You are hereby commanded to take the custody of the above named defend- 
ant and to commit him with a certified copy of this commitment to the custodian 
of a place of confinement within the District of Columbia approved by the Attor- 
ney General of the United States where the defendant shall be received and 
safely kept until discharged in due course of law. The above named defendmt 
has been arrested but not yet fully examined by me upon the complaint of 
James F. Cockerille U. S. Narc. Agent, charging that on or about May 23, 
1958 at Washington in the District of Columbia the defendant did unlawful 
possession of a narcotic drug heroin in violation of U.S.C. Title 26, Section 
4704a; and he has been directed to furnish bail in the sum of Five thousand 
dollars ($5000) for his appearance before me at U. S. Court House, Wash. 1, 
D. C. in accordance with all my orders and directions relating thereto, and 
he has failed to do so. 

Dated: /s/ JAMES F. SPLAIN 
June 2, 1958 United States Commissioner 
Next Appear; June 17, 1958 

RETURN 

Received this commitment and designated prisoner on June 2, 1958, and 
on June 2, 1958, committed him to D. C. Jail, and left with the custodian at 
the same time a certified copy of this commitment. 

Dated: CARLTON G. BEALL 


June 2, 1958 United States Marshall, 
District of Columbia 


By /s/_W. V. O'CONNELL, JR. 
Deputy 
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[Filed June 9, 1958] 
COMMISSIONER'S FINAL COMMITMENT 
FINAL COMMITMENT of Morris Fuller 
To: The United States Marshal of the District of Columbia; 
You are hereby commanded to take the custody of the above named de- 
fendant and to commit him with a certified copy of this commitment to the 
custodian of a place of confinement within the District of Columbia approved 
by the Attorney General of the United States where the defendant shall be re- 
ceived and safely kept until discharged in due course of law. The above named 
defendant was arrested upon the complaint of James F. Cockerille, U. S. Nar- 
cotic agent charging that on or about May 23, 1958, in the District of Columbia, 
the defendant did unlawfully possess a narcotic drug, heroin. | 
Defendant held for grand jury | 
BOND REDUCED FROM $5000 to $3500 : 
in violation of U.S.C. Title 26, Section 4704a, and he, (having duly waived 
preliminary examination before me on June 6, 1958) has been directed to furnish 
bond in the sum of Thirty-five hundred dollars ($3500) for his appearance in the 
United States District Court for the District of Columbia at U. | S. Court House, 
Washington 1, D. C., in accordance with all orders and directions of the court 
relative to his appearance before the court, and he has failed to do so. 
Dated: /s/ JAMES F. SPLAIN 





June 6, 1958 United States Commissioner 
| RETURN | 
Received this commitment and designated prisoner on J une 6, 1958, and 
on June 6, 1958, committed him to D. C. Jail, and left with the custodian at 
the same time a certified copy of this commitment. | 





Dated: ! 
June 5, 1958 CARLTON G. BEALL | 


United States Marshall, 
District of Columbia 
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By /s/ M. V. O'CONNELL, JR. 


Deputy 


[Filed June 10, 1958] APPEARANCE BOND 

We, the undersigned, jointly and severally acknowledge that we and our 
personal representatives are bound to pay to the United States of America the 
sum of Three Thousand Five Hundred Dollars ($3, 500. 00). 

The condition of this bond is that the defendant MORRIS FULLER is to 
appear in the United States District Court for the District of Columbia at 
Washington, D. C. in accordance with all orders and directions of the Court 
relating to the appearance of the defendant before the Court in the case of 
United States v. Morris Fuller, File number GJ; and if the defendant appears 
as ordered, then this bond is to be void, but if the defendant fails to perform - 
this condition payment of the amount of the bond shall be due forthwith. If the 
bond is forfeited and if the forfeiture is not set aside or remitted, judgment 
may be entered upon motion in the United States District Court for the District 
of Columbia against each debtor jointly and severally for the amount above 
stated together with interests and costs, and execution may be issued or pay- 
ment secured as provided by the Federal Rules of Criminal Procedure and by 
other laws of the United States. | 

This bond is signed on this 7th day of June, 1958, 

Name of Defendant - /s/ MORRIS FULLER, Address - 4905.9th Street, N. W. 

Name of Surety - M. N. Robinson, Address - 400 Fifth Street, N. W. 

/s/ Atty in fact 

Signed and acknowledged before me this 7th day of June, 1958. 

/s/ JOHN H. CONNORS 
Deputy Clerk 
Crim. 684-58, held for GJ 6/6/58. Deft. committed 7/25/58. 


SEARCH WARRANT 
Premises: 4705 9th st. N. W. (entire premises) Washington, D.C. 
Occupied by Morris Fuller & Anna Fuller 
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a To Any U. S. Narcotic Agent or Chief of Police, D.C. or id member 

of the Metropolitan Police, D.C. | 
Affidavit having been made before me by Fred E. Wilson, J ames F. Cock- 

erille & Frank G. Pappas, U. S. Narcotic Agents that he has reason to believe 








rm, that on the premises known as 4705 9th st. N. W. - entire premises - Washington 
° in the District of Columbia there is now being concealed certain property namely 
r | heroin, syringes, tourniquets, cookers and paraphernalia used in the prepara- 

c tion and dispensation of heroin for retail. Any other paraphernalia used in the 

. | preparation and dispensation of heroin and any other narcotic drugs. Any other 
‘ narcotic drugs illegally held. The facts to sustain this are as set forth in the 

P ; affidavit attached hereto and made a part hereof. 

i which are in violation of the U.S. Code, Title 26, Section 4704d and which are 

a being held illegally. | 

‘ and as I am satisfied there is probable cause to believe that the property so 

ef described is being concealed on the premises above described and that the fore- 


going grounds for application for issuance of the search warrant exist. 








*; YOU ARE HEREBY COMMANDED to search forthwith the place named for 
the property specified, serving this warrant and making the search at any time 
" in the day or night and if the property be found there to seize it, leaving a copy 
a3 of this warrant and a receipt for the property taken, and prepare a written in- 
ventory of the property seized and return this warrant and bring the property 
7 before me within ten days of this date, as required by law. | 
‘! Dated this 24 day of May, 1958 /s/ JAMES F. SPLAIN | 
. U. S. Commissioner __ 
v i 
5 | 
RETURN | 
‘ I received the attached search warrant May 24, 1958, and have executed it 
» as follows: | 
4 On May 24, 1958, at 1:40 o'clock p.m., I searched the premises described 
: in the warrant and | 
3 I left a copy of the warrant with Morris Fuller, together with a receipt for 
« 








the items seized. 


1 - 
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The following is an inventory of property taken pursuant to the warrant: 
Partial glassien envelope with traces of suspected heroin. 

Manila envelopes (some with traces of suspected heroin, some torn) 
B D Yale insulin syringe with needle attached 

Silver spoon cooker 

Hypo needle in plastic tube 

Broken hypo needle 

Parts paper match cover containing traces of suspected heroin 
Yellow china tray containing suspected heroin 

Pairing knife with traces of suspected heroin 

Plastic strainer with traces of suspected heroin 


Paper bag containing empty gelatin capsules (some with traces of suspected 
heroin) 


Small bottle containing six white pills of suspected narcotics 
Eyedropper (Red top) 

Silk stocking strainer 

Silk Stocking tourniquet 

Plastic bag containing traces of suspected heroin 

Gelatin capsule of suspected heroin 

Gelatin capsules containing traces of suspected heroin 


A quantity of loose white powder suspected to be heroin found in china tray 


This inventory was made in the presence of Morris Fuller and James F. 


Cockerille and 


I swear that this inventory is a true and detailed account of all the property 


taken by me on the warrant. 


/s/ JOHN E. THOMPSON 

Subscribed and sworn to and returned before me this 26 day of May, 1958. 
/s/ JAMES F. SPLAIN 
United States Commissioner 
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Washington, D. C. ; 
May 24, 1958 ! 
Application for Search Warrant from United States Commissioner James F. 
Splain for the entire premises of 4705 9th Street, N. W., Washington, D. C., 
occupied by MORRIS FULLER and ANNA FULLER. | 

Information was received from a reliable confidential source by Narcotic 
Agent Frank G. Pappas and the following facts are made known. 

MORRIS FULLER, 4705 9th Street, N. W., Washington, D. C., telephone 
TUckerman 2-2037, a known convicted narcotics peddler, is reportedly making 
deliveries of narcotics to JULIUS POGUE, NANCY POGUE, J OHN EDWARD 
BERRY and JACQUELINE GARRETT. The reliable informant stated that on or 
about May 19, 1958 he was present in a room occupied by MORRIS FULLER 
at 4705 9th Street, N. W. and saw a large quantity of narcotic capsules in 
FULLER's room. | 

The informant also stated that FULLER was known to meet JOHN EDWARD 
BERRY, a known drug addict, in the vicinity of Georgia Avenue and Buchanan 
Street, N. W. about 3:15 PM everyday and deliver narcotics to BERRY. 

On May 22, 1958 Narcotic Agent Fred E. Wilson observed MORRIS FUL- 
LER come out of 4705 9th Street, N. W. and gotoa People's Drug Store at 
4917 Georgia Avenue, N. W., where he purchased a B.N.D. Insulin Syringe 
outfit for $3.35. FU LLER returned home. 

About 3:30 PM on May 22, 1958, Agent Wilson saw MORRIS FULLER come 
out of the back door of 4705 9th Street, N. W. and walk east on Crittendon Street 
to 8th Street, south on 8th Street to Buchanan and west on Buchanan to Georgia 
Avenue, N. W., where he met JOHN BERRY. At 3:38 PM BERRY and FULLER 
came out of a store and walk to the northeast corner of Georgia Avenue, N.W., 
where they caught a Capitol Transit streetcar. FULLER got out of the street- 
car at Georgia Avenue and Upshur Street, N. W. A reliable informant, wh ose 
identity cannot be disclosed, stated that MORRIS FULLER gave JOHN BERRY 
three capsules of suspected heroin on the streetcar. This same informant stated 
that FULLER would meet JOHN BERRY at Georgia Avenue and Emerson Streets, 
N. W. about 3:15 PM on May 23, 1958. | 
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Agent Cockerille was observing 4705 9th Street, N. W. on May 23, 1958 
and at 3:15 PM he saw MORRIS FULLER leave the house and walk north on 
9th Street to Emerson and west on Emerson to Georgia Avenue, where he met 
JOHN BERRY. Agents Wilson and Cockerille saw BERRY and FULLER walk 
north on Georgia Avenue, and in front of 4917 Georgia Avenue, N. W. MORRIS 
FULLER was observed to take something from his pants' pocket and give it to 
JOHN BERRY. JOHN BERRY then handed something to MORRIS FULLER. 
They continued to the corner of Georgia Avenue and Farragut Street, N. W., 
where they separated after entering an ice cream parlor. It was subsequently 
learned that JOHN BERRY had purchased three capsules of heroin from FULLER 
at that time. FULLER hailed a taxicab and left the area. 

The informant is positive that MORRIS FULLER has a cache of narcotic 
drugs secreted at 4705 9th Street, N. W., Washington, D. C. 

I Fred E. Wilson and] Frank G. Pappas, U. S. Narcotic Agents, inter- 
viewed the informant and having reliable information and personal knowledge 
of the narcotic activities of MORRIS FULLER from other reliable sources, and 
observation of 4705 9th Street, N. W., believe there are other narcotics 
secreted on the premises. 

/s/ FRED E. WILSON /s/ FRANK G. PAPPAS 
U. S. Narcotic Agent U. S. Narcotic Agent 
/s/ JAMES F. COCKERILLE 
U. S. Narcotic Agent 
Subscribed and Sworn to before me this 24th day of May, 1958 
/s/ JAMES F. SPLAIN 
ORIGINAL #2896 U. S. Commissioner, D. C. 


{Received May 27, 1958} 
AFFIDAVIT FOR SEARCH WARRANT 
Premises: 4705 9th st. N. W. (entire premises) 
Occupied by Morris Fuller & Anna Fuller | 
BEFORE: JAMES F. SPLAIN, U. S. Court House, Wash. 1, D. C. 


> “a a» 


11 
The undersigned being duly sworn deposes and says: 
That he has reason to believe that on the premises known ak 4705 9th st. 
N.W. - entire premises - Washington in the District of Columbia there is 
now being concealed certain property, namely heroin, syringes, tourniquets, 
cookers and paraphernalia used in the preparation and dispensation of heroin 
for retail. Any other papaphernalia used in the preparation and dispensation 
of heroin and any other narcotic drugs. Any other narcotic drugs illegally held. 
The facts to sustain this are as set forth in the affidavit attached hereto and 
made a part hereof. - which are in violation of U. S. Code, Title 26, Section 
4704a and which are being held illegally. | 
And that the facts tending to establish the foregoing sau issuance of 
a Search Warrant are as follows: See the affidavit attached hereto and made 
a part hereof. : 
/s/ JAMES F. COCKERILLE /s/ FRED E. WILSON 
U. S. Nare. Agent U. S. Narc. Agt. | 
/s/ FRANK G. PAPPAS 
U. S. Narcotic Agent | 
Sworn to before me, and subscribed in my presence, May 24, 1958. 
/s/ JAMES F. SPLAIN | 
United States Commissioner 


| 
\ 





[Received May 27, 1958] | 
UNITED STATES COMMISSIONER 

District of Columbia 

RECORD OF PROCEEDINGS - MISCELLANEOUS | 
BEFORE - JAMES F. SPLAIN, U. S. Court House, Wash. L, Dp. . 
x * * * * * * 

Commissioner's Docket No. 6, Case No. 2896; SEARCH wt 9th St. N. W. 
(entire premises) vs. Washington, D. C. - Occupied by: Morris Fuller & Ann 
Fuller; Violation - T. 26 U. S. Code, Section 4704a 
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1958 

May 24 Search Warrant issued to Any U. S. Narcotic Agent or Chief of 
Police or Any Member of MPDC upon the formal written applica- 
tion (affidavits) of U. S. Narcotic Agents, Fred E. Wilson, James 

_ ¥, Cockerille and Frank G. Pappas. | 

May 26 Search Warrant returned by U. S. Narcotic Agent, John E. Thomp- 
son. Seizure on return attached hereto. (above premises searched 
on May 24, 1958 at 1:40 pm by U. S. Narcotic Agt. John E. Thomp- 
son) Papers sent to District Court. 

(See Case No. 2897) 


[Filed July 21, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 

Grand Jury Impanelled May 1, 1958, Sworn in on May 6, 1958 

The Grand Jury charges: 

On or about May 24, 1958, within the District of Columbia, Morris Fuller 
purchased, sold, dispensed and distributed, not in the original stamped pack- 
age and not from the original stamped package, the following narcotic drugs: 
seven capsules containing a mixture totaling about 7.8 grains of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol; one glassine bag 
containing a mixture totaling about 3.0 grains of heroin hydrochloride, quinine 
hydrochloride, milk sugar and mannitol; one tablet containing dolophine hydro- 
chloride; a wax paper containing a mixture totaling about 175. 3 grains of heroin 
hydrochloride, quinine hydrochloride, milk sugar and mannitol; and one cap- 
sule containing a mixture totaling about 0.8 of a grain of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol. 

SECOND COUNT: 

On or about May 24, 1958, within the District of Columbia, Morris Fuller 
facilitated the concealment and sale of a (sic) the following narcotic drugs; 
seven capsules containing a mixture totaling about 7.8 grains of heroin 
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hydrochloride, quinine hydrochloride, milk sugar and nists: one glassine 
bag containing a mixture totaling about 3.0 grains of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol; one tablet containing dolophine 
hydrochloride; a wax paper containing a mixture totaling about 17 5. 3 grains 
of heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol; and 
one capsule containing a mixture totaling about 0.8 of a grain af heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol, after the said heroin 
hydrochloride had been imported, with the knowledge of Morris Fuller into the 
United States contrary to law. This is the same heroin hydrochloride which 
is mentioned in the first count of this indictment. | 
A TRUE BILL: /s/ OLIVER GASCH 


/s/ RAYMOND S. BLANDS Attorney of the United States in 
Foreman and for the District of Columbia 


[Filed July 25, 1958] PLEA OF DEFENDANT 


On this 25th day of July, 1958, the defendant, Morris Fuller, appearing 
in proper person, being arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 
Present: CHARLES F. MC LAUGHLIN 
United States Attorney Presiding Judge | 
By Joel Blackwell Criminal Court # 2 


Assistant United States Attorney HARRY M. HULL, Clerk 
D. Sweet By /s/ Hugh E. Kline | 


icial ~ Deputy Clerk” 
Official Reporter Deputy Cler 





[Filed August 19, 1958] 
MOTION TO SUPPRESS EVIDENCE | 
Comes now the defendant Morris Fuller by his attorney and respectfully 
moves this Honorable Court to suppress the evidence mentioned in Counts one 
and two of the above-numbered indictment. | 
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For reason, he stated that the search was made under color of a warrant 
issued on the statements of Federal Bureau of Narcotics Agents. A close ex- 
amination of the affidavit reveals that all of the important allegations of fact 
are hearsay orly, and not within the personal knowledge of the subscribing 
officers. The affidavit states that in the opinion of the officers the defendant 
was possessed of contraband, but does not pretend to be based on the personal 
knowledge of the officers making the affidavit, which is required by the decisions 
of the Federal Courts. 
WHEREFORE, he respectfully moves that this Court order that the said 
evidence by suppressed and not introduced against him. 
/s/ JEAN F. DWYER 


602 Fifth St., N. W. 
Washington 1, D. C. 
Attorney for Defendant 


CERTIFICATE OF SERVICE 
I hereby certify that I personally delivered a copy of the foregoing motion 
to the office of the U. S. Attorney for the District of Columbia this 19th day 
of August 1958. 
/s/ JEAN F. DWYER 


[Filed March 12, 1959] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ON MOTION TO SUPPRESS EVIDENCE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
ie ) Criminal No. 684-58 


) 
MORRIS FULLER, ) 
Defendant 
Washington, D. C. 


Friday, August 29, 1958 
The above-entitled matter came on for hearing on motion to suppress 
evidence before the HONORABLE BURNITA SHELTON MATTHEWS, United 
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States District Judge. 

FOR THE GOVERNMENT: Arthur J. McLaughlin, Esq. 
FOR THE DEFENDANT: Jean Dwyer, Esq. 

*x* * * * K kK KX 

MRS. DWYER: May it please the Court, I think with the Court's permis- 
sion it will not be necessary to adduce testimony in this motion because the 

motion, aS you can see, goes entirely to the sufficiency of the affidavit which 

was filed in support of the warrant which was issued. 








Just for your Honor's information, I might say that the arrest was made 
by several members of the Federal Narcotic Bureau who had at that time in 
their possession a search warrant for the premises indicated but no arrest 
warrant for any persons. : 

MR. McLAUGHLIN: Both. 

MRS. DWYER: Did they have both? The arrest of the defendant was made 
on the street and a few blocks from the house and they took the defendant and 
went to the house armed with the search warrant, the sufficiency of which is 
what we question here. Would your Honor indulge me a moment ? 

THE COURT: Yes. i 

MRS. DWYER: Mr. McLaughlin advises me that there was an arrest war- 
rant as well as a search warrant outstanding at the time and that they were 
issued under the same affidavit, your Honor, soI assume that the same argument 
would go to both warrants since apparently there were two warrants. I will say 
that, so far as I know, Fuller was not advised of the arrest warrant. 

MRS. DWYER: * * *€ *£ K€ KF K | 

Now, as your Honor knows, the law has long been clear on the point that 
a warrant cannot be issued on hearsay. | 

THE COURT: What are the cases that you rely upon in regard to this case? 

MRS. DWYER: Your Honor, I owe the Court an apology. I left without 
my sheet of cases on it. But I will submit to your Honor a memorandum reciting 
all the cases on whichI rely. I went into it very eee al year ago ona 


Similar situation. 
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* * * XK * KX KX * 
THE COURT: I will decide this on Tuesday and I will wait for your mem- 
orandum. 
MRS. DWYER: That will be there, your Honor, and I will be before the 


Court Wednesday morning. 
x* 


[Filed September 9, 1958] MEMORANDUM 
The Motion to Suppress is denied. 
/s/ BURNITA SHELTON MATTHEWS 
September 8, 1958 Judge 


[Filed September 18, 1958] 
WAIVER OF TRIAL BY JURY 
With the consent of the United States Attorney and the approval of the Court, 
the defendant waives his right to trial by jury. 
I Consent * /s/ MORRIS FULLER 
/s/ ARTHUR J. McLAUGHLIN Defendant 
United States Attorney /s/ JEAN F. DWYER 


APPROVED Attorney for Defendant 
/s/ BURNITA SHELTON MATTHEWS 
Judge 


[Filed March 12, 1959] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. : Criminal No. 684-58 


MORRIS FULLER, 
Defendant. 


Washington, D. C., September 18, 1958 
10:27 a. m. 
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Before: 


HONORABLE BURNITA SHELTON MATTHEWS, 
United States District Judge 


TRANSCRIPT OF PROCEEDINGS 
Appearances: 


Arthur McLaughlin, Esq. , | 
Assistant United States Attorney, | 
For the Government. 


Mrs. Jean Dwyer 
602 Fifth Street, N. W., Washingtonl1, D. C. 


For the Defendant. | 


Direct Cross Redirect Recross 
Government Witnesses: | 





John E. Thompson 11 21 25 25 
Frank G. Pappas 27 30 ! 
James F. Cockerille 34 36 37 
John E. Thompson, recalled 38 | 
Defense Witnesses: : 
Thomas Didone 43 44 | 
Mrs. Fuller 47 47 
Government Witness (Rebuttal) 
James F. Cockerille 48 
EXHIBITS : 
Marked | Received 
Government Exhibit 1 (7 gelatine capsules) 12° | 43 
‘1-A (manila envelope) 12 | 43 
" " 2 (White powder) 17 _ | 43 
" " 2-A (manila envelope) 17 43 
" at 3 (tray) © 19 | 43 
" ” 4 (narcotic paraphernalia) 20 | 43 
_ " 4-A (manila envelope) 20 43 
" " 5 (capsule) 28 43 
a i" 5-A (manila envelope) 28 43 
. " 6 (plastic vial) 29 | 43 
‘ " 6-A (manila envelope) 29 43 


THE DEPUTY CLERK: The United States versus Morris Fuller. 
MR. McLAUGHLIN: The government is ready, your Honor. 
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MRS. DWYER: The defense is ready, your Honor. 

THE COURT: Very well. 

MRS. DWYER: With the consent of the Court, your Honor, I think all 
necessary parties have agreed to waive trial by jury and request a trial by 
the Court alone. Your Honor is familiar with this case, having heard the 
motion, and there is not too much to it besides that. 

THE COURT: Mr. Fuller, are you sure that you want to waive a trial 
by jury? 

THE DEFENDANT: Yes. 

THE COURT: All right. I will approve the waiver. 

x* * * *€* KK K€ KX * 

MR. McLAUGHLIN: Your Honor, I will make only a brief opening statement: 

This defendant is charged in a two-count indictment with two narcotics 
transactions on May 24, 1958, alleged to have taken place within the District 
of Columbia. 


The Government will present this case on the theory that having probable 


cause, they secured a search warrant and an arrest warrant for the defendant. 
And on May 24, in the execution of this arrest warrant, they arrested the de- 
fendant on Georgia Avenue, and on his person found certain narcotics. They 
went to the home of the defendant, and there found certain narcotics which they 
recovered. Now Iam presenting our case to your Honor at thistime. We are 
not trying it by jury. As your Honor will recall, there was a motion filed for the 
suppression of evidence on the ground that there wasn't probable cause for the 
search warrant, which your Honor has overruled. 

At this time, I don't know whether your Honor is going to let them go into 
that, or whether I should just start off presenting evidence in this case from 
the time of arrest and search and seizure. 

MRS. DWYER: Your Honor, in view ofthe fact that there was no testimony 
taken at the original motion, and I think that there are some things which should 
be of record under oath, I would ask the Court to reopen the question of search 
and seizure in so far as your Honor deems appropriate. 
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tn a I will not belabor this. There are a few things in the cour ge of the testi- 
mony that I would like to bring out so that your Honor may be cognizant of them. 

THE COURT: My recollection is that you based it before, did you not, on 
the insufficiency of this evidence? 





“i MRS. DWYER: I did, your Honor. I have subsequently learned that no 
o| copy of the arrest warrant was served on the defendant, which, of course, is 
ah a violation. The only warrant given to him is the one which I have in my pos- 


rt session now. That is the search warrant. None of us have ever seen the arrest 
warrant. And in the William Miller case that the Supreme Court decided June 30, 
we contend that this is a fatal flaw in so far as the search of his person is con- 


i cerned. ! 
“ Your Honor will recall that they suppressed evidence in the Miller case 
oi on the basis that when the officers went to arrest Miller, they did not, as the 
< rules requires, announce their purpose. The Court said these rules are not 
a formalized things, but are a requirement -- : 


THE COURT: I haven't heard anything about what was said and done. 
MRS. DWYER: Yes, I realize that, your Honor. 
THE COURT: Well, this is something new. | 








Z 6 MRS. DWYER: I realize that, your Honor. For that reason, I do feel, 
- as I say, that there are certain pieces of testimony which should be in the 

, record under oath for your Honor's information. | 

. THE COURT: Do you have the citation for the Miller cask? 

am * * * *€ * Kk * * 

, MRS. DWYER: x * k k Kk Ok OO * . 


I might say that the Supreme Court, in the Jordinello case, decided -- 
which is very much in point. I should have pointed out to your Honor at the 
b time I filed my supplementary points and authorities, but I was not aware that 
» it was so very pertinent. So, at the time we find the Miller chse, if your 
" Honor would take a look at the Jordinello case, I think it might -- 
y THE COURT: How do you spell it? ! 
MRS. DWYER: J-o-r-d-i-n-e-l-l-o. Vito. Those two cases were de- 
cided June 30 of this year. ! 


i] 
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THE COURT: Well, then, Mr. McLaughlin, I don't think that she should 
be foreclosed from putting on whatever she wants to put on with reference to 
this. However, of course, we wouldn't go into the question again of whether 
or not this affidavit is sufficient. 

MRS. DWYER: As I told your Honor, I will try not to belabor the point 
at all. We just want to make sure that the record does cover it. 

THE COURT: What are your ideas about the Miller case? 

MR. McLAUGHLIN: I don't think the Miller case has any application at all. 
The Miller case is with regard to a search warrant, your Honor, served on 
these people. In other words, the Miller case, asI recall it, is that the police 
officers had an informer working for them, and they traced this informer to 
this particular house. About one or two o'clock in the morning -- evidently 
they had previously seen him come out of the house and deliver narcotics -- 
they went to the door and knocked on the door, and this defendant came to 
the door, and the police said something, in effect -- as you read the opinion, 
the police are supposed to say in a soft, polite voice, "Police," or something 
to that effect. At that time the defendant slammed the door, and ran back in 
the room, and the police kicked in the door. That, I think, had a lot to do 
with it. 

They said there that the police were required with a duty to tell the de- 
fendant why they were there and why they wanted to search the place and facts 

of that kind. They had no warrant at all, asI recall, in that particular 
case; and in serving a search warrant, I think there is something in Title 18, 
that as a requisite of serving a search warrant, you are supposed to knock 
on the door and tell them who you are and for what purpose you are there. As 
far as the arrest warrant is concerned, I don't think it has any application. 
You don't have to give him a copy of the arrest warrant. A search warrant is 
given to the individual so as to list the property taken from him on the back. 
So I can't see where it has any application at all in this particular case on that 
theory. 

THE COURT: What is it that you claim that the defendant did not get that 


ry 


4" 
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you thought he was entitled to? 

MRS. DWYER: Part of the contraband listed in the indictment, as I 
understand it, was removed from the defendant's person. He was picked 
up on the street several blocks from the house itself. 





According to the government, they were in possession, not only: of the 
search warrant for the premises in question, but also of an arrest warrant for 
the defendant. The defendant was never at any time served with a copy of 
the arrest warrant. Now, obviously, the search of his person could be justi- 
fied only in connection with a valid arrest. If the arrest were valid, then 
the search of his person would necessarily be also valid. However, if there 
were a flaw.in his arrest, then to even suggest a search would be illegal, be- 

cause of the failure of the officers at any time, even to this day, to serve-- 
I have never even seen it. Mr. McLaughlin says this is so. I have no doubt 
that it is, but none of us have ever seen the arrest warrant. That, we say, 





is a flaw, just as the failure of the officers to announce themselves in the 
Miller case was a flaw. | 
In other words, the Supreme Court says these requirements for service 
and announcement and so on, they are essential; they are not frills. And that 
failure of the police to comply with these requirements vitiates whatever search 
may follow from it. | 
MR. McLAUGHLIN: Says on the theory of going into a house. 
MRS. DWYER: I think it is equally true of his person, your Honor. 
THE COURT: It seemed to me from looking into this affidavit at the time 
that the arrest was a valid arrest. | : 
MRS. DWYER: Well, of course, as your Honor knows, we have already 
gone into that in great detail. 
THE COURT: Yes. 
MRS. DWYER: As far as your objection to the warrant and affidavit which 
support the warrant, but, even assuming for the purposes of argument, that 
the warrant were valid, it still seems to me a fatal flaw that they failed to serve 


him with a warrant. 





| 
i 
1 
| 
| 
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In other words, my proposition to your Honor at the moment is not that 
the arrest was invalid. We have already made our point. But that the warrant 
was invalid, and that the arrest was rendered invalid by the officers’ failure to 
do what the rules require them to do. And what they did was pick up this man 
on the street, several blocks from his house. 

They didn't present him with an arrest warrant, or anything; they just said, 
"We are going to your house."" They took him, went to his house and proceeded 
to search it under color of the search warrant. And they had a search warrant. 
There's no doubt abaut that -- which I have not. But they have yet to serve a 
copy of the arrest warrant, and, of course, we are differentiating between the 
two, because there were pieces of contraband taken, not only from the house, 
but from the person of the defendant. 

MR. McLAUGHLIN: I know of no law tha says you have to give them a 
copy of the arrest warrant. 

THE COURT: Let's get under way with the case. 

MR. McLAUGHLIN: Shall I start with probable cause, or what? 

THE COURT: I don't think it’s necessary to go into probable cause in so 
far as it relates to this affidavit. Mrs. Dwyer is making some claim now under 
this Miller case. 

MR. McLAUGHLIN: I call Agent Thompson. 

JOHN E. THOMPSON, SWORN 
DIRECT EXAMINATION BY MR. McLAUGHLIN: 

Q. Your full name is what? A. John E. Thompson. 

Q. And you are employed where? A. By the Bureau of Narcotics in Wash- 
ington, D. C. 

Q. Were you so employed on May 24 of 1958? A. I was. 

Q. On May 24, 1958, did you have in your possession an arrest warrant 
for one, Morris Fuller? A. I did. 

Q. And did there come a time when you executed that arrest warrant for 
Morris Fuller? A. Yes, sir. 

Q. And when and where and what time did you execute that arrest warrant 
for Morris Fuller? A. It was approximately 1:20 p.m., on the sidewalk in front 
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of 4608 Georgia Avenue. ! 

Q. All right. Now, just tell us the circumstances of the arrest of Morris 
Fuller at that time? A. Iwas in a government vehicle operated by Agent Pappas, 
and was also accompanied by Thomas Didone of the Narcotic Squad. We saw 

Morris Fuller leave a car at the corner of Buchanan and Georgia Avenue. 

THE COURT: Leave a car? | 

THE WITNESS: Acar. And he proceeded on foot, walking on Georgia Avenue. 
Immediately, we stopped him in front of 4608 Georgia Avenue, and informed him 
we had the arrest warrant, and placed him under arrest. i 

Q. (By Mr. McLaughlin) And, after placing him under arrest, was anything 
recovered from him? A. Yes, sir. 

Q. What was recovered from the defendant, Morris Fuller, after he was place 
under arrest? A.. There was seven gelatin capsules containing a white powder 
which were contained in a manila envelope. And also three dollars, which he was 
holding in his hand. 





Q. And where were the capsules recovered? A. From is left hand. 

Q. Now, I will show you Government's Exhibit marked for identification -- 
one, I guess -- | 

THE DEPUTY CLERK: Government's Exhibit 1 for a 1-A for 


identification. 


(Government's Exhibit 1, 7 gelatine cap- 
sules; and Government's Exhibit 1-A, 

a manila envelope, were marked for iden 
cation. ) | 


Q. (continued) I show you Government's Exhibit marked for identification 
Number 1, Mr. Thompson, and ask you if you can identify that ? A. Yes, sir. 
I identify this by my initials, also -- 

Q. And you identify Government's Exhibit marked for identification 1 as what? 
A. . As the seven gelatine capsules of white powder in the manila envelope which I 
found in Morris Fuller's left hand. ! 

Q. Now, at the time you recovered Government's ane Number 1 from 
Morris Fuller, did it contain any government stamp of any kind? A. No, sir; it 
did not. | 
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Q. After you received government Exhibit marked for identification 1 from the 


Defendant Fuller, what did you do with it? A. I kept it in my possession; locked 
it in my personal safe in my officer later that afternoon, and on the 26th of May, I 
delivered it to the United States Chemist. 

Q. All right. And I show you Government Exhibit 1 -- prior to delivering to 
the United States Chemist, what did you do with Government's Exhibit 1 with 
reference to Government's Exhibit 1-A? A. I placed Exhibit 1 in Exhibit Number 
1-A, which is a Treasury Department envelope. I locked and sealed the envelope, 

and then delivered it to the chemist. 

Q. Is there any difference in that envelope today than when you delivered it 
to the chemist? That is, 1-A? A. Yes, sir; it has been opened. 

Q. Was it sealed at the time you delivered it to the chemist? A. Yes, sir; it 
was. 

Q. Now, at the time that you placed the defendant, Fuller, under arrest, May 
24, in addition to the arrest warrant, did you also have a search warrant for the 
premises of the defendant? A. Yes, sir. 

Q. And that search warrant was for what premises, can you recall? A. Prem- 
ises of 4705 Ninth Street, Northwest. 

Q. Did you have, when you placed the person -- or executed the arrest warrant 
on the defendant, did you have any conversation with him in reference to the search 
warrant? A. Yes, sir; I did. 

Q. All right. What was said or done, if anything, at the time you executed 
the arrest warrant in reference to the search warrant? A. I informed the defen- 
dant that I was in possession of a search warrant for his home, and told him that 
we were going to proceed to that address to execute the search warrant. 

Q. All right. And did you proceed to that address? A. Yes, sir. 

Q. All right. And what happened to the defendant? A. The defendant accom- 
panied us to the address. 

Q. Allright. And how were those premises entered? A. By the front door. 
The defendant had a key to the front door, and opened the door himself. 

Q. And after entering those premises, where did you go in those premises ? 
A. To a bedroom on the second floor front. 
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Q. Allright. Did you know, or did you find out whose bedroom that was? 
A. Yes, sir; we asked the defendant. | 
MRS. DWYER: Now, just a moment. Excuse me, your Honor. At this 
point, I would like to interpose an objection to anything which might be in the 





nature of a confession or a statement by this defendant on the ground that, in- 
stead of taking this man to the Commissioner, as they should have done, for 
arraignment, they took him over to his house and held him there. And, as your 
Honor knows, the cases specifically forbid that, saying that when a defendant is 
placed under arrest, he must be taken as quickly as possible te a Committing 
Magistrate, and the only allowable detour is for the purpose of doing whatever 
routine police work, such as fingerprinting or lineup, is essential before he is 
taken. | 

THE COURT: What case are you relying on? | 

MRS. DWYER: The Trilling case, and, of course, the Mallory case. 

MR. McLAUGHLIN: The Trilling case was the one where there was a long 
delay between the -- | 

MRS. DWYER: Actually it was they took him late at night, and took him be- 
fore the Committing Magistrate the following morning. The cases hold that a man 
-- the specific one on which I rely is the one in which the Court says that a man is 
not to be taken anywhere for the purpose of strengthening the case against him. 

I had these cases with me last week on the Durham case, and then took them 
back to the office. It's not so much the Trilling as it is one of the companion 





cases that have come down. I'll get the citation. 

THE COURT: Very well. I will overrule the objection. 

Q. (By Mr. McLaughlin) You say that you went to a certain room in those 
premises? A. Yes, sir; I did. : 

Q. And how did you come to go to that particular Sate A. Morris Fuller 
was asked which was his room inthe house, his bedroom, and'‘he directed the way 
to that particular room. | 

Q. Did there come a time when you entered the room? 1. Yes, sir. 

Q. Where is his room located? A. His room is located on the second floor, 


the northwest corner of the house. 
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Q. Now, when you entered the room, was the defendant, Morris Fuller, 


with you? A. Yes, sir; he was. 
Q. And, after entering that room, identified by Morris Fuller as his room, 
was any search made of that room? A. Yes, sir; there was. 
Q. Was a search made by you? A. Yes, sir. 
Q. And other officers in your presence? A. Yes, sir; and other officers. 
Q. Now, I'll show you Government Exhibit marked for identification Number 


THE DEPUTY CLERE: Government Fxhibit 2 for identification. 
2-A for identification. 


(Government Exhibit 2, white powder; 

and Government Exhibit 2-A, a manila 
envelope, were marked for identifica- 
tion. ) 


Q. (By Mr. McLaughlin, continued) I'll show you Government Exhibit 
Number 2, Mr. Thompson, and ask you if you can identify that? 

(Handing the witness the exhibit. ) 

A. Yes, sir; this is'a quantity of white powder which I found on a china 
tray in a lower dresser drawer in that particular bedroom. 

@. And at the time you found Exhibit 2, you say containing a white powder, 
did it have any government stamp of any kind on it? A. No, sir. 

Q. Did the tray it was on contain any government stamp of any kind? 

A. No, sir. 

Q. What did you do with Government Fxhibit marked for identification Numb- 
er 2 after recovering it in those premises in reference to Government Exhibit 
2-A? A. Iremoved the white powder from the tray and placed them in wax 
paper, took it to my office, where I locked it in my personal safe, and then 
placed it in Exhibit 2-A, and delivered it on the 26th of May to the United States 
Chemist. 

Q. Was there any different in 2-A today than when you turned it over to the 
chemist?- A. Yes; 2-A has been opened. 

Q. Was it sealed at the time you gave it to the chemist? A. Yes, sir; it was. 
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Q. Containing Exhibit 2? A. Yes, sir. | 
Q. Ishow you Government Exhibit marked for identification Number 3. 
THE DEPUTY CLERK: Government Exhibit Number 3 for identification. 


(Government Exhibit Number 3, a tray, 
was marked for identification. ) 


Q. (By Mr. McLaughlin, continued) I show you Government Exhibit marked 
for identification Number 3, Mr. Thompson, and ask you if you can identify that? 
A. Yes, sir; this is the tray which had the white powder in it, which I found in 
the dresser drawer. | 

Q. Allright. And after recovering that Exhibit 3 from those premises, 
what did you do with it? A. I took it to my office, locked it in my personal safe, 
and on the 26th delivered it to the United States Chemist. ! 

Q. Were any government stamps of any kind on it at the time you recovered 
it from those premises? A. No, sir; there was not. 

Q. I'll show you Government Exhibit marked for identification Number 4. 

THE DEPUTY CLERE: Government Exhibit Number 4 for identification. 

MR. McLAUGHLIN: And 4-A. | 

THE DEPUTY CLERK: 4-A for identification. : 


(Government Exhibit 4, a bag containing 
a sponge, a Syringe and a hypodermic 
needle, and Government Exhibit 4-A, 

a manila envelope, were marked for 
identification. ) 


Q. (By Mr. McLaughlin, continued) Showing you ee Exhibit marked 

for identification Number 4, Mr. Thompson, and ask you if you can identify that? 
(Handing the witness the exhibit. ) 

A. Yes, sir; these articles are envelope, a sponge and a syringe, hypo- 
dermic needle, which I found on the head board of the bed in the bedroom we 
were searching. ! 

Q. And, after recovering those, in those premises, what did you do with it? 
A. Iplaced them in my personal safe, later placed them in Government Exhibit 
4-A. | 

Q. Showing you 4-A. A. Locked and sealed it, and delivered to the United 
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States Chemist on May 26. 

Q. Any government stamp of any kind found on any of them? A. No, Sir; 
there was not. 

Q. All you have testified to happened in the District of Columbia, is that 
right? A. Yes, sir. 

MR. McLAUGHLIN: I think that's all I have for this witness, your Honor. 
CROSS-EXAMINATION BY MRS. DWYER: 

Q. Mr. Thompson, you stated that the defendant accompanied you to the 
house on Ninth Street, was it? A. Yes, ma'm. 

Q. Asa matter of fact, he was in handcuffs and under arrest, isn't that 
correct? A. He was under arrest; I don't remember him being in handcuffs. 

Q. Would you say he was not in handcuffs, or you just don't remember ? 
A. Idon't recall. 

Q. Now, sir, that arrest warrant at this time, where is that warrant now, 
do you know? A. No, ma'm; I don't. 

Q. Did you ever show it to the defendant? A. I didn't personally, no. 

Q. All right. Now, the defendant was served with a copy of the search 
warrant; to the best of your knowledge, was he ever served with a copy of the 
arrest warrant? A. To my personal knowledge, I do not. 

Q. But you, yourself, did not, and it was not done in your presence, is 
that correct? A. That's correct. 

Q. You are the officer who subscribed to the search warrant? A. No, ma'm, 

Iam not. Oh, the return of the search warrant? 

Q. Yes, the return of the search warrant? A. Yes. 

Q. And are you the officer who served the search warrant on the defendant? 
A. Iam the one who left -- gave him a copy of the search warrant. 

Q. Yes? A. Yes. 

Q. Iwill ask you if you searched any other part of the house, in addition to 
the room on the second floor? Whether you personally or whether you saw anyone 
else doing it? A. I personally searched a bathroom. Other than that, I did not 
search any other part of the house, nor did I notice any other officer searching 
any other part of the house. 
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Q. In the course of your search of the premises and your conversations 
with the defendant, did you learn that, in addition to Fuller, other people also 
occupied those premises? A. I understand that his mother has ieee those 





| premises. 
Q. In addition to his mother, did you ondlendtanl that there were also from 


23 time to time one or more boarders there? A. No, I didn't. 
Q. You never learned that? A. No, ma'm. ! 
Q. You say you removed those seven capsules contained ih h Goverment Ex- 
hibit 1 for identification? A. Yes, ma'm. 
Q. You personally took them from Fuller's hand, is that —- A. Yes, 
ma'm. 
Q. When and where did you do that? A. I did that just — the sidewalk 
and the government vehicle in front of 4608 Georgia Avenue, Northwest. 
Q. And did you handcuff him at that time? A. I did not; no. 
Q. Do you know if he was wearing handcuffs at that time? A. At the time 
I removed the capsules, he was not wearing handcuffs, and I don't remember 
him being handcuffed. | 
Q. When you entered the premises on Ninth Street, did you observe whether 
there was anyone in the vicinity, that is, were there neighbors on the porch, any- 
thing of that sort? A. I don't recall seeing anyone else. | 
How many officers were there altogether? A. During the search? 








© 


Yes. A. There were four of us. 
You -- was Agent Pappas? A. Agent Pappas. 
Agent Wilson? A. No, ma'm. 
Wilson was not there? A. No, ma'm. 
Was Officer Didone there? A. Yes, ma'm. 
And Sergeant or Officer Cockerille? A. It is gent | Cockerille. 

THE COURT: What is that name? | 

THE WITNESS: Cockerille. C-o-c-k-e-r-i-l-l-e. 

Q. (By Mrs. Dwyer) Is this arrest warrant personally in your possession? 
A. I believe that Agent Cockerille has had it personally in his possession. 


i 
| 
! 
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Q. So that you didn't mve the arrest warrant yourself? A. Not in my per- 


sonal possession. 

Q. Did you have any part in the obtaining of that arrest warrant? A. No, 
ma'm. 

MRS. DWYER: Would your Honor indulge me a moment, please? 

THE COURT: Yes. 

MRS. DWYER: I think that's all I have for Agent Thompson. 

MR. McLAUGHLIN: One question I overlooked. 

REDIRECT EXAMINATION BY MR. McLAUGHLIN: 

Q. After recovering those exhibits you have identified as being found in the 
room of the defendant, did you have any conversation with the defendant, after 
you recovered those articles in his room, that you can recall? A. I had con- 
versation with him; yes, sir. 

Q. What did he say, if anything, as to the ownership of those articles found 
by you in that room on that occasion? 

MRS. DWYER: Your Honor is aware that I object to all the conversations held. 

THE COURT: Very well. You may state it. 

A. He stated that the things that we found in his room were his. 

MR. McLAUGHLIN: I believe that's all I have for this witness, your Honor. 

MRS. DWYER: One more question, your Honor. 

RECROSS-EXAMINATION BY MRS. DWYER: 

Q. Do you remember what time you picked up Fuller on the street? A. Yes, 

ma'm; it was approximately between 1:20 and 1:25 p. m. 


Q. And when, if you know, did he finally come into Court for arraignment? 
That is, to the Commissioner? A. I don't -- I don't know. a, 
Q. You say this was afternoon when you picked him up on the street? A. | : 
Yes, ma'm; it was in the early afternoon. ° 
MRS. DWYER: That's all, your Honor. 4 
BY MR. McLAUGHLIN: _ 
Q. You knew at the time you placed this defendant under arrest that Agent . 


Cockerille did have the arrest warrant for him, did you not? A. Yes, sir. 





| 
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BY MRS. DWYER: | 

Q. Did you see it? A. Yes, ma'm; I had been in the United States 
Commissioner's earlier, and seen it. | 
THE COURT: Is that all then for this witness? | 


MR. McLAUGHLIN: Yes, that's all for this witness, your Honor. 
27 aK * xe * * ad BS * ! 





THE COURT: Will you bring the defendant in. Who is your next wit- 
ness, Mr. McLaughlin? | 
MR. McLAUGHLIN: Agent Pappas, your Honor. ! 
FRANK G. PAPPAS, SWORN. 
DIRECT EXAMINATION BY MR. McLAUGHLIN: 
Q. Now, Agent Pappas, you full name is what? A. Frank G. Pappas. 
Q. And you are employed where? A. At the Federal Narcotic Bureau, 
Washington Field Office, of the Treasury Department. | 
Q. Were you so employed on May 24th of 1958? A. Yes, sir; I was. 
Q. On that particular date of May 24, of 1958, did you.have occasion 
to go to 4705 Ninth Street, Northwest, in the District of Columbia? A. Yes, 
sir; I did. 
Q. Who did you go to those premises with? A. I went with Narcotic 
Agent John E. Thompson, James Cockerille, Detective Thomas Didone, and 
the defendant, Morris Fuller. | 
Q. And did you personally have a search warrant for a premises? 





A. Yes, sir; we had a search warrant. 

Q. Who had the search warrant, do you recall? A. I believe Thompson 
had the search warrant. 

28 Q. Now, when you entered those premises with Agent aan -- A. 
Yes, I did. : 

Q. Do you recall where you went in those premises? A. Yes, we en- 
tered the premises through the front door, went upstairs to a front bedroom 
that was directly over, that faced out on the street. | 

Q. Now, did you make any search of that bedroom? A. Yes, sir; I did. 
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Q. I show you Government Exhibit marked for identification Number 5. 
THE DEPUTY CLERK: Government Exhibit 5 for identification. 
MR. McLAUGHLIN: 5-A. 
THE DEPUTY CLERK: 5-A for identification. 


(Government Exhibit Number 5, one 
capsule, and Government Exhibit 
Number 5-A, a manila envelope, were 
marked for identification. ) 


Q. (By Mr. McLaughlin, continued) Now, I show you Government 
Exhibit marked for identification 5, and ask you if you can identify that ? 

A. Yes, sir; I can. 

Q. All right. And you identify Government Exhibit marked for identi- 
fication 5 as what? A. As the envelope which contains one capsule of sus- 
pected heroin, which I found in searching the bedroom of Morris Fuller. I 
found this capsule of heroin in a brown sweater that was hanging on the closet 
door, in the lefthand pocket. 

29 Q. What did that capsule contain at the time you recovered it? A. It 
contained a white powder. 

Q. Was any government stamp of any kind on it? A. No, sir; there 
were not. 

Q. Did you learn at that time, while in those premises who was the owner 
of the sweater that you found the capsule in? A. Yes, sir; I did. 

Q. Who was the owner of the sweater that you found the capsule in? 

A. The defendant, Morris Fuller. 

Q. After you recovered Government Exhibit 5, what did you do with it? 
A. I turned it over to Narcotic Agent Thompson. 

Q. Now, I'll show you Government Exhibit marked for identification 
Number 6, and 6-A. 

THE DEPUTY CLERK: Government Exhibit 6 and 6-A for identification. 


(Government Exhibit Number 6, a | 
plastic vial, and Government Exhibit " 
6-A, a manila envelope, were marked » 
for identification. )} 
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Q. (By Mr. McLaughlin, continued) Showing you Government Exhibit 
marked for identification Number 6, Officer, and ask you if you can identify 
that? A. Yes, Ican, sir. | 

Q. And you identify Government Exhibit marked for identification Number 
6 as what? A. I identify it as a plastic vial containing what I' suspected to be 
dolophine, which I found on the dresser drawer in the room of Morris Fuller 
at the premises 4705 Ninth Street, Northwest. | 

Q. Any government stamp of any kind on it when you recovered it in 





those premises? A. No, sir; it was just like that. 
Q. After recovering Exhibit 6 in those premises, what did you do with 

it? A. I turned it over to Government Agent, Narcotic Agent John E. Thompson. 
MR. McLAUGHLIN: I believe that's all I have for this witness, your Honor. 
MRS. DWYER: Would your Honor indulge me just a moment ? 
THE COURT: Yes. 

CROSS-EXAMINATION BY MRS. DWYER: 
MR. McLAUGHLIN: All that you testified to happened in | the District of 

Columbia, is that right? | 
THE WITNESS: Yes, sir; it did. ! 
Q. (By Mrs. Dwyer) Officer Pappas, you were present at the time that 

the defendant was arrested? A. Yes, I was. 
Q. ‘Now, Officer, did you have the arrest warrant in ‘der possession ? 

A. No, I do not. 
Q. Did you at thattime? A. I believe the arrest warrant, I don't remem- 








ber whether the arrest warrant was in our possession at that time or whether 
it was down at the Commissioner's office. ! 
Q. At the time Fuller was arrested, you were not on the premises which 
were later searched, is that correct? A. That's correct. | 
Q. He was arrested and put in the car and taken there, | is that right ? 
A. That's correct. | 


Q. Do you recall whether or not he was handcuffed? A. Yes, I believe 





he was. 
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Q. Do you recall, Officer Pappas, whether, in addition to the room, 


the second floor bedroom, any other portion of the premises was searched 
that day? A. I was in the bedroom myself; maybe the kitchen might have 
been searched. I don't think so, no, I was in the room most of the time, in 
the room, because when we entered we asked him what room did he have 
under his control and he said the bedroom. 

Q. I notice that the search warrant covers the entire premises. So, in 
Spite of the fact that you had a warrant for the whole house, you only searched 
the upstairs room, is that right? A. That's right. 

Q. Now, you said you searched the room that was under Fuller's control. 
Let me ask you this: When you came into the house, was the bedroom acces- 


sible, that is, could you just open the door and walkin? A. Yes, it was open. 


Q. And in the course of your search or conversations with Fuller, did 
you learn whether or not the premises were occupied by anybody else? A. 
The premises were occupied by Fuller and his mother. 

Q. And did you aiso learn in the course of your conversation, that Mrs. 
Fuller takes in boarders? A. No, I did not. 

Q. Was anyone else there when you got there? A. No, there was not. 

THE COURT: How far was the place where you arrested the defendant 
from this house where you conducted this search? 

THE WITNESS: We arrested the defendant, your Honor, in the 4600 block 
of Georgia Avenue, I think it is 4608, to be exact, and he lived in the 4700 
block of Ninth, 4705, so that it was halfway up the block on Georgia Avenue, 

and one block over. I'd say it was a block and a quarter or a block and 
a half. It only took us a matter of a few minutes to take and park around the 
corner and park in front of his house. 

Q. (By Mrs. Dwyer) If you know, Officer Pappas, how long did you all 
spend on the premises on Ninth Street? A. I'd say we spent approximately 


an hour to an hour and a quarter. 
Q. What time, if you know, was Fuller arrested? A. I believe he was 
arrested approximately 1:25 to 1:30 in the afternoon. 
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Q. Inthe afternoon? A. That's right. May 24th. | 
Q. Now, when you left the premises on Ninth Street, where was Fuller 


' 
} 


taken down -- was he taken to police headquarters? A. Yes, he was taken 
to police headquarters. 

Q. And, if you know, what time was he booked in? A. i don't know what 
time he was booked in. | 

@. You didn't take him down personally? A. No, I didn’t take him down 
personally. | 

Q. Do you know who did? A. I believe he was processed, booked as you 


say, by Detective Didone, entered on the book. 





Q. I'm sorry? A. I said if he was entered on the book, he would have 
been taken down by Detective Didone. | 

Q. But you didn't accompany him to headquarters? A. Why I did, I went 
to headquarters, but I did not actually place him on the book when at head- 
quarters; I think that's what you were getting at? | 

Q. Yes. A. I didn't actually enter him on the book. I tink Detective 
Didone. 

Q. Do you remember what time you got to police headquarters? A. I'd 
say approximately between 3:00 and 3:30 guessing -- I mean, exactly, I do 
not know. | 

MRS. DWYER: That's all I have for this witness. | 

MR. McLAUGHLIN: That's all I have for this witness, your Honor. Call 
Agent Cockerille. 
JAMES F. COCKERILLE, SWORN. 
DIRECT EXAMINATION BY MR. McLAUGHLIN: | 

Q. Agent, your full name is what? A. James F. Cockerille, Jr. 

Q. And you are employed where? A. Federal Bureau of Narcotics. 

Q. In what capacity? A. An agent. | 

Q. Were you so employed on May 24th of 1958? A. I was. 

Q. On that particular date of May 24th of 1958, did you have on your per- 
son an arrest warrant and search warrant for Morris Fuller? A. I did. 
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Q. And you received that arrest warrant and search warrant from whom, 
can you recall? A. United States Commissioner Splain. 

Q. Allright. And after receiving the arrest warrant and search warrant 
for Morris Fuller, where did you go? A. I proceeded to the vicinity of 4705 
Ninth Street, Northwest, which is the residence of Morris Fuller. 

Q. At the time -- did you see Agent Thompson that day? A. I did see 
Agent Thompson that day; yes, sir. 

Q. Did there come a time when the defendant Morris Fuller was arrested? 
A. I observed the defendant being arrested, yes, sir. 

Q. And at that time was he arrested by Agent Thompson? A. That's 
correct, sir. 

Q. And after the defendant was arrested by Agent Thompson, did you and 
Agent Thompson go any place with the defendant? A. Agent Thompson and 
myself, Agent Pappas and Detective Didone and Morris Fuller proceeded to 
Fuller's residence, 4705 Ninth Street, Northwest. 

Q. And is that the premises you had the search warrant for? A. That's 
correct. 

Q. Allright. And did you enter those premises with the other agents you 
have just testified were with you? A. That's correct, sir. 

Q. How were the premises entered? A. Fuller had a key in his posses- 
sion, and he opened the door for us, and admitted us to his house, and then led 
us to the bedroom on the second floor of the house. 


MR. McLAUGHLIN: That's all I have for this witness, I think, your Honor. 


CROSS-EXAMINATION BY MRS. DWYER: 

Q. Agent Cockerille, you said you proceeded to the premises on Ninth 
Street with this warrant in your possession. Did you knock on the door or 
attempt to enter the premises at that time, that is, before you arrested Fuller? 
A. No, I didn't. 

Q. Well, you did testify you went first to Ninth Street, is that correct? 

A. Tothe vicinity of 4705 Ninth Street, yes, ma'm. 
Q. Yes. Did you at that time make any effort to determine whether or not 
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Fuller was there or whether or not anyone else was there? A. No, ma'm; 


not in the house, no. | 

Q. So that you didn't actually make any effort to enter the premises until 
after Fuller had been placed under arrest, is that correct? A. That's correct. 

Q. You say you had this arrest warrant in your possession, you also had 
the search warrant in your possession, is that right? A. Yes, ma'm. 

Q. And either you or Agent Thompson gave Fuller a copy of the search 
warrant, right -- served the return on him? A. That's correct. 

Q. Let me ask you this: If ever at any time you served Fuller with a copy 
of the arrest warrant? A. Tothe best of my ability, I can't remember if I 
did or not myself, personally. 

MRS. DWYER: That's all. | 
REDIRECT EXAMINATION BY MR. McLAUGHLIN: | 

Q. On the way over to those premises, did you inform the defendant, 
Morris Fuller, that you had a search warrant for those premises, did you 
tell him? A. Yes, he was informed, as you say, in the government car. 

Q. Prior to going to those premises? A. That's correct. 

MR. McLAUGHLIN: That's all I have for this witness. _ 

THE COURT: You may step down. 

(The witness stepped down. ) 

MRS.. DWYER: Would your Honor indulge me a moment, | | Slease? 

THE COURT: Yes. 

MRS. DWYER: That's all. ! 

MR. McLAUGHLIN: Call Agent Thompson back; I just want to get the 
continuity of these. | 

THE COURT: Yes. ! 
JOHN E. THOMPSON, RECALLED. i 
EXAMINATION BY MR. McLAUGHLIN: | 

MR. McLAUGHLIN: He's been sworn. 

Q. Agent Thompson, I show you Government Exhibit marked for identifi- 








cation Number 5, and ask you if you received that from anyone? A. Yes, sir; 
- | 
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I received this from Agent Pappas. 

Q. At the time you received it from Agent Pappas, what did it contain, 
that is, Government Exhibit 5? A. It contained a white powder. 

Q. After receiving Government Exhibit Number 5 from Agent Pappas, 
did you do anything with it in reference to 5-A? A. Yes, sir; I placed it in 
Exhibit 5-A and locked and sealed Exhibit 5-A, and delivered it to the United 

States Chemist on May 26th. 

Q. Is there any different (sic) in 5-A today than when you turned it over 
to the chemist? A. Yes, sir; there is. 

Q. What is it? A. Exhibit 5-A has been opened. 

Q. Was it sealed at the time you took it over to the chemist? A. Yes, sir. 

Q. I show you Government Exhibit marked for identification 6, and ask 
you if you received that from someone? A. Yes, sir; this I received. 

Q. You received 5 from whom -- whom did you receive it from? A. 
This exhibit here? 

Q. 6, rather? (Indicating.) A. I received this from Agent Pappas. 

Q. What did it contain at the time you received it from Agent Pappas? 
A. It contained five white pills. 

-Q. All right. And what did you do with it after receiving it from Agent 
Pappas in reference to Government Exhibit 6-A? A. I placed it in Exhibit 
6-A, locked and sealed it, and delivered to the United States Chemist. 

Q. Is there any difference in Exhibit 6-A today than when you delivered 
it? A. Yes, sir; it has been opened. 

Q. And was it sealed at the time you delivered it? A. Yes, it was. 

MR. McLAUGHLIN: That's all I have for this witness. 

MRS, DWYER: No questions, your Honor. 

MR. McLAUGHLIN: Your Honor, the defense attorney stipulated that 
these Exhibits 1, 2, 3, 4, 5 and 6, that Agent Thompson turned over to the 
chemist, that if the chemist were here, he would testify that the first exhibit, 
seven capsules, contained heroin hydrochloride, and Government Exhibit 1, 
as I say, contained heroin hydrochloride. 
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And Government Exhibit 2, the powder found by Agent Thompson, con- 
tained heroin hydrochloride. And Government Exhibit 3, one capsule, re- 
covered by Agent Pappas, contained heroin hydrochloride. And Government 
Exhibit 5 contained traces. And Government Exhibit 6 contained dolophine 
hydrochloride. With that, the government will offer these exhibits and rest 
its case, your Honor. | 

MRS. DWYER: May itplease the Court, so that the record will be clear 
as to Government Exhibit 6, only one capsule contained therein contained 
dolophine, according to the indictment. The others contained, the plastic vial 
contained neither narcotics nor barbiturates. ! 

MR. McLAUGHLIN: That's true. That's what is charged in the indict- 
ment, with one tablet of dolophine. 

MRS. DWYER: Would your Honor indulge me a Secs 

THE COURT: Yes. | 

MRS, DWYER: And, in addition, your Honor, I would like to point o 
I think Mr. McLaughlin is agreeable to this -- that the various quantities listed 
in the indictment are quantitative rather than qualitative, in other words, for 
example, the 7.8 grains of quinine, milk sugar, is a total figure, and gives no 
indication as to how much or how little heroin there was, just that there was 
some present. Does your Honor follow me on that? | 

THE COURT: Are you going to contend the sufficiency of the amount ? 

MRS. DWYER: No, I would -- frankly, it was more for the purpose, if 
he is convicted, the sentencing -- because obviously, if it appeared as heroin, 
it would be much more serious from your Honor's standpoint than if it were the 
usual heavily diluted mixture. | 

THE COURT: What about this one tablet? Is that a narcotic drug? I guess 

you claim that it is? I don't know whether it is or not. ! 

MR. McLAUGHLIN: The chemist would say it is. 

THE COURT: Well, is it stipulated? | 

MRS. DWYER: Yes, your Honor. 

MR. McLAUGHLIN: Yes, your Honor. 
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THE COURT: Very well. 

MRS. DWYER: Your Honor is aware of my objections to all of the evi- 
dence, and I would, for the record, like to renew my objections at the same 
time, and on the same basis as I did earlier, at tht time because the material 
seized from his person was illegally seized, because he was not served with 
a copy of the arrest warrant, and, in addition, the warrant was not valid, 
because of the fact that the essential portions of the affidavit are hearsay. 

And that same objection to the search warrant, that is, that the affidavit upon 
which the warrant was issued is insufficient because it was based on hearsay. 

I would further like to say to your Honor that at no time have I seen a copy 
of the arrest warrant. I can only assume that it is the same affidavit; I just 
don't know; I have never seen it. 

THE COURT: Do you rest, Mr. McLaughlin? 

MR. McLAUGHLIN: Yes, your Honor. As far as my friend is concerned, 
the arrest warrant, I can give her the number of it. The arrest warrant is 
2897. The search warrant is 2896, issued by the Commissioner on May 24th 
of 1958. 

THE COURT: Are you offering these? (Indicating) 

MR. McLAUGHLIN: Yes, your Honor. 

THE COURT: I will overrule the objection. Admitted. 

MR. McLAUGHLIN: The exhibits? Yes, your Honor. 

MRS. DWYER: I'd like to call Officer Didone, if your Honor please. 
THOMAS DIDONE, SWORN. 

DIRECT EXAMINATION BY MRS. DWYER: 

Q. Officer Didone, you are Officer Thomas Didone of the Metropolitan 
Police, assigned to the Narcotic Squad? A. Iam. 

Q. You were present on May 24th at the time Morris Fuller was arrested? 
A. Iwas, ma'm. 

Q. Officer Didone, if you know, what time was Morris Fuller booked at 
headquarters? A. Which book do you mean? We have two -- arrest -- two -- 
he was at the Morals Division and the center cell block book -- 
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Q. If you know, would you give it on both? A. The Morals Division, I 

think, the time shows 1:20 p.m. on the 24th. 

THE COURT: On what date? | 

THE WITNESS: May 24th. That book is made -- we put a slip in showing 
the time of the actual arrest. The center cell block book shows the time that 
the man was put in the cell. 

Q. What was that time? A. I believe that book shows about 4:00 p.m. 
I don't know the exact time; it was about 4:00 p. m. 

Q. Allright. A. Yes. 

MRS. DWYER: That's all I wanted to know here, your + ccaey 
CROSS- EXAMINATION BY MR. McLAUGHLIN: 

Q. As far as this defendant is concerned, Officer, when you say "put 





him in the cell block, " what was his condition, and was he sént to the hospital 
because of addiction, or what? A. I was further informed 4. 

MRS. DWYER: Now, excuse me, I'll have to object to this observation. 

THE COURT: The objection is sustained, as to what he was told. 

Q. Have you looked at the record of the Police Department, as to where 
he had been? Whether or not he received any hospitalization ? A. I under- 
stand he did receive hospitalization. ! 

MRS. DWYER: That is still hearsay. I am going to ask that it be stricken. 

THE COURT: Very well. It will be stricken. | 

MR. McLAUGHLIN: That's all I have for the witness, your Honor. 

We will rest at this time. 

THE COURT: All right. Do you all want to argue? 

MR. McLAUGHLIN: I don't care -- I will just submit it, your Honor. 

MRS. DWYER: I don't think there's much question as to the facts, your 
Honor. Your Honor is aware of our position as to the law. 

THE COURT: Yes. Very well. | 

MRS. DWYER: The one thing I would like to point out: ! With reference to 
the narcotic found on the premises, in the bedroom, the bedroom door was 








open, the place was accessible to anyone who happened to be around ard about, 
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so that I don't think that the government can contend that it was under his 
exclusive control. 

THE COURT: Is there any evidence in this case that it was accessible 
to everybody? 

MRS. DWYER: Yes, the officer testified that the bedroom door was 
unlocked when they got there. 

MR. McLAUGHLIN: The only information they had, he lived there with 
his mother. His mother was -- 

THE COURT: We haven't any information that anybody was living there 
other than the defendant and his mother. You have asked if he knew. that 
other people were there. 

MRS. DWYER: Of course, your Honor, a witness -- she took boarders. 

MR. McLAUGHLIN: There's no evidence of that, your Honor. 

MRS. DWYER: May it please the Court, mayIcall Mrs. Fuller and ask 
her that one question? 

THE COURT: Yes. 

MR. McLAUGHLIN: I object to that now. 

MRS. DWYER: I will say to your Honor that she has been sitting in the 
Court, and, of course, let that affect her credibility, as you. see fit. 

THE COURT: Well, I'll let you put her on the stand. I'll overrule the 
objection. 

MRS. DWYER: I did not plan to call her, or I would have had her excluded. 

MRS. FULLER, SWORN. 

DIRECT EXAMINATION BY MRS. DWYER: 

Q. Mrs. Fuller, you are Morris's mother? A. Yes, Iam. 

Q. And you live at 4705 Ninth Street, Northwest? A. Yes, Yes, I do. 

Q. Mrs. Fuller, directing your attention to May of this year -- strike 
that -- from time totime, Mrs. Fuller, do you take in boarders? A. Yes, 
I do. 

Q. Directing your attention to May, did you have then, or had you recently 
had boarders living there? A. Yes, I did. 
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MRS. DWYER: That's all. | 
CROSS-EXAMINATION BY MR. McLAUGHLIN: | 

Q. Mrs. Fuller, do you recall talking to that agent ? AY Yes, I do. 

Q. Do you recall talking to this other agent about two weeks after May 
24th? (Indicating.) A. No, it was a week and a half before that. 

Q. A week and a half before May 24th? A. Yes. | 

Q. Do you remember telling him at that time that you talked to him that 
you used to have boarders, but at this time, that is,from the time he talked 

to you, the only ones living at the house were you and your son? A. I 
did not tell him this. , 

Q. You deny -- A. He asked me if I had any one living with me right 
then; I told him the girl living with me had just gone to the haste. Her 
things were still there -- had the boy -- 

Q. Didn't you tell him at that time that you used to have roomers, but 


at present you had no roomer, just you and your son lived there? A. No, sir. 
x * * * * *€ kK * | 
JAMES F. COCKERILLE, RECALLED. | 
DIRECT EXAMINATION BY MR. McLAUGHLIN: 
Q. Agent Cockerille, you heard Mrs. Fuller testify that she had a con- 
versation with you prior to May 24th of 1958? A. That's correct, sir. 
x * * * *k* * kK 
Q. (By Mr. McLaughlin) Setting the time, when prior to May 24th of 1958, 
did you talk to Mrs. Fuller? A. Approximately two weeks before, sir. 
Q. And did she at that time tell you that she had roomers at those pre- 
mises? A. She did not. | 
* * * *€ K€ KK K | 
THE COURT: Is that all now? | 
MRS. DWYER: Thank you for letting me reopen. I appreciate it. 
THE COURT: Neither of you desire to say anything? _ 
MR. McLAUGHLIN: No, your Honor; I'll submit it. 
MRS. DWYER: I'll submit it to your Honor. 
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THE COURT: Mr. Fulier, will you step forward, please. 
(The defendant stepped forward. ) 
The Court finds you guilty as charged. 
MRS. DWYER: Is your Honor planning to refer it to the Probation Officer? 


THE COURT: Yes. You all are excused now. 
* * * * * * * * 


[Filed September 18, 1958] 

On this 18th day of September 1958 came the attorney of the United States; 
the defendant in proper person and by his attorney, Jean Dwyer; whereupon 
the defendant waives trial by jury and the attorney of the United States con- 
senting thereto, and with the approval of the Court, the trial proceeds. 

It is adjudged by the Court that the defendant is guilty as charged. 

The case is referred to the Probation Officer of the Court and the defend- 
ant is remanded to the District Jail. 

By direction of 
Present: BURNITA S. MATTHEWS 
United States Attorney Presiding Judge 


By A. McLaughlin _ Criminal Court #2 
Assistant United States Attorney © HARRY M. HULL, Clerk 


K. Bryholdt By /s/ Wm. Collins 
Official Reporter Deputy Clerk 


[Filed October 11, 1958] 
JUDGMENT AND COMMITMENT 
On this 9th day of October, 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, Jean Dwyer, Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a finding of guilty of the offenses of | 
Violation of Section 4704a, Title 26 and Section 174, Title 21, United 
States Code 
as charged and the court having asked the defendant whether he has anything 
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to say why judgment should not be pronounced, and no sufficient cause to the 


contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as deena and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of | 
¥ Ten (10) years | 
: IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualia officer and 
that the copy serve as the commitment of the defendant. : 
/s/ BURNITA SHELTON MATTHEWS 
United States District Judge 


[Filed October 31, 1958] ORDER 
The defendant's motion for leave to proceed on appeal without prepayment 
of costs having come on for a hearing, and it appearing to the Court that the 
matter is not frivolous, the motion be and here by is granted, and it is by the 
Court this 31st day of October 1958 ! 
ORDERED that the defendant be allowed to appeal without prepayment of 
costs, and it is’ 
FURTHER ORDERED that the transcript be prepared of the proceedings 
at the trial of this matter at the cost of the United States, as: provided in 
Title 28, United States Code. , 
SEEN /s/ BURNITA SHELTON MATTHEWS 
/s/ Arthur J. McLaughlin, JUD G E 
Asst. U. S. Attorney | 
| 


[Filed October 15, 1958] 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR exon TO 


PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Morris Fuller, being first duly sworn according to law, depose and 
say that I am the in the above-entitled cause, and, in support of my 
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application for leave to proceed in said cause without being required to pre- 
pay fees or costs, state as follows: 
1. That I am a citizen of the United States. 
2. That because of my poverty I am unable to pay the costs of said suit 
or action. 
3. That I am unable to give security for the same. 
4, That I believe I am entitled to the redress I seek in said suit or action. 
5. That the nature of my cause of action is briefly stated as follows: 
appeal from denial of motion to suppress evidence. 
/s/ MORRIS FULLER 
SUBSCRIBED and SWORN to before me this 10th say of October, 1958. 
/s/ J. E. OTTES 
Notary Public, D. C. 


[Filed October 31, 1958] 
Let the applicant proceed without prepayment of costs. 
/s/ BURNITA SHELTON MATTHEWS 
JUDGE 


[Received November 3, 1958] 
NOTICE OF APPEAL 
Name and address of appellant - Morris Fuller - 200 - 19th S.E. 
Name and address of appellant's attorney 
Offense - Narc. Vio. 
Concise statement of judgment or order, giving date, and any sentence - 
Guilty - 10 yrs. - 10/17/58 
Name of institution where now confined, if not on bail - D. C. Jail 
I, the above-named appellant, hereby appeal to the United States Court 


of Appeals for the District of Columbia Circuit from the above-stated judgment. 


/s/ MORRIS FULLER 
Date Appellant 


Attorney for Appellant. 
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STATEMENT OF DOCKET ENTRIES 
. Indictment - VIO. Title 26 U. S. Code 4704a - Filed July 21, 1958 
. Arraignment - July 25, 1958 
Plea to indictment - Not Guilty - July 25, 1958 
. Motion to withdraw plea of guilty denied - ****#*** 19 


¥ 
= 


ee, a 


. Trial by court if jury waived - 9-18-58 

. Verdict or finding of guilt - GUILTY as Charged - 9-18-58 

. Judgment -- (with terms of sentence) - SENTENCED to imprisonment for 
a period of TEN YEARS, Matthews, J. - Entered 10-9-58 
Judgment and Commitment, filed - 10-11-58 

. Notice of appeal filed - ORDER GRANTING DEFT. LEAVE TO APPEAL 
without prepayment of costs filed - 10-31-58 
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No. 14,843 
QUESTIONS PRESENTED 


In a case where the record shows that narcotics agents 
had probable cause to believe that appellant was engaged 
in illegal narcotics transactions and that narcotics were 
secreted in his home; that said agents went to the United 
States Commissioner to obtain an arrest warrant for appel- 
lant and a search warrant for his home; that the agents 
swore to an affidavit setting forth in detail the facts upon 
which they based their beliefs concerning appellant and 
that this affidavit was before the commissioner at the time 
he issued the arrest and search warrants; that thereafter 
appellant was arrested and seven capsules of heroin were 
found on his person; and that the indictment charged ap- 
pellant with illegal possession of the said seven capsules 
of heroin and that proof of his possession was established 
beyond a reasonable doubt at appellant’s trial before the 
court, without a jury; in the opinion of appellee, the follow- 
ing questions are presented: 


1. Did not the affidavit attached to the application for the 
search warrant afford the commissioner a clearly sufficient 
basis on which to make a finding that probable cause for the 
arrest of appellant did exist at the time the commissioner 
simultaneously issued the arrest and search warrants? 

2. Can not appellant’s conviction for illegal possession 
of the seven capsules of heroin which were seized from his 
person at the time of his lawful arrest be sustained even if 
credence is given to appellant’s argument that the evidence 
of the possession of the other narcotics which were listed in 
the indictment should have been excluded from evidence 
at the trial? 





Counterstatement of the Case 
Statutes Involved 
Summary of Argument 


Argument: 


I. Appellant Was Arrested On A Valid Arrest Warrant 
Based Qn More Than Adequate Probable Cause. Aside 
From The Warrant, The Arrest Of Appellant On The 
Street Was Valid On Probable Cause Alone 

II. The Government Proved Beyond A Reasonable Doubt 
That Appellant Was In Possession Of Seven Capsules 
Of Heroin When Arrested. This Was Sufficient To 
Sustain A Conviction Even If The Additional Narcotics 
and Narcotic Paraphernalia Charged In The Indict- 
ment Had Not Been Introduced Into Evidence And 
Appellant’s Possession Thereof Proven 

Conclusion 
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Unites States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,843 


Morris FULLER, APPELLANT 
v. 


Unirep StaTEs oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Having freely waived trial by jury, appellant, Morris 
Fuller, was found guilty by the District Court on September 
18, 1958, on both counts of a two count indictment charging 
violations of the narcotics laws, 26 U.S.C. § 4704(a) and 
21 U.S.C. § 174. On October 9, 1958, judgment was entered 
and appellant was sentenced to serve ten years in prison, 
the mandatory minimum for a third-time narcotics offender 
(J.A. 44-45). This appeal followed (J.A. 45-46). 

Appellant had been arrested in the District of Columbia 
at approximately 1:20 P.M. in the afternoon of May 24, 
1958, by federal narcotics agents who stopped him on the 
sidewalk within a block and a half of his house. The agents 
told him that they had a warrant for his arrest and then 
placed him under arrest (J.A. 22-23). In his left hand the 
agents found seven capsules containing heroin hydrochlo- 


(1) 
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ride (J.A. 23, 38). They informed appellant that they also 
had a search warrant for his house and were going there to 
execute it (J.A. 24). Appellant and the agents arrived at 
the nearby house within a few minutes, and appellant 
opened the door (J.A. 24, 34). At their request appellant 
led the agents to his bedroom, where they recovered a 
quantity of heroin hydrochloride powder (J.A. 26, 27, 
38-39), a bag containing a sponge, a syringe and a hypo- 
dermic needle (J.A. 27), a capsule of heroin hydrochloride 
(J.A. 32, 38-39) and a plastic vial containing chlophine 
hydrochloride, another narcotic drug (32-33, 38-39). After 
the recovery of these articles from his bedroom, appellant 
stated that they were his (J.A.30). The bathroom was also 
searched (J.A. 28). The entire time which the agents spent 
on the premises was only ‘‘an hour to an hour and a 
quarter’’ (J.A. 34). Appellant was given a copy of the 
search warrant (J.A. 28, 37). He was then taken to police 
headquarters for processing where he arrived at approxi- 
mately 3 to 3:30 P.M. and was placed in a cell at 4 P.M. 
(J.A. 35, 41). Appellant was subsequently hospitalized 
until June 2, 1958, and was brought before the United States 
Commissioner immediately after his release (J.A. 1). 

On August 19, 1958, appellant’s trial counsel filed a 
written motion to suppress the evidence that had been 
seized from appellant’s person and from his house. The 
motion challenged the sufficiency of the affidavit on which 
the search warrant had been issued, claiming that ‘‘all of 
the important allegations of fact are hearsay only, and not 
within the personal knowledge of the subscribing officers’’ 
(J.A. 13-14). A hearing was held on this motion before 
United States District Court Judge Burnita S. Matthews 
on August 29, 1958. At the hearing, counsel for the Govern- 
ment informed appellant’s counsel that contrary to her im- 
pression, the federal agents who had seized the evidence in 
question had possessed an arrest warrant as well as a 
search warrant and that both warrants had been obtained 
on the basis of the same affidavit. Appellant contested the 
sufficiency of this affidavit to support either the arrest war- 
rant or the search warrant (J.A. 14-15). 
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These warrants had been obtained from the United States 
Commissioner on the morning of appellant’s arrest (J.A. 
3, 6-7, 36). The affidavit submitted to the Commissioner 
was sworn to by federal agents James F. Cockerille and 
Frank G. Pappas, both of whom were among the arresting 
officers, and by a third agent, Fred E. Wilson. It stated 
that a reliable confidential source had told Pappas that 
appellant, a convicted narcotics peddler, was making de- 
liveries of narcotics to a number of named persons includ- 
ing one John Edward Berry, a known drug addict, who 
received daily deliveries from appellant at approximately 
3:15 P.M. in the vicinity of Georgia Avenue and Buchanan 
Street, N.W. The informant had also advised that on May 
19, 1958, he saw a large quantity of narcotics in a room 
occupied by appellant at 4705 9th Street, N.W., appellant’s 
home. Affiant Wilson stated that on May 22, 1958, he ob- 
served appellant buy an insulin syringe outfit at a drug 
store and return home. About 3:30 P.M. on that date Wil- 
son saw appellant meet Berry at Georgia Avenue and 
Buchanan Street, N.W., and board a streetcar with him. A 
reliable informant subsequently reported that appellant 
gave Berry three capsules of suspected heroin on the street- 
car and would meet him again at the same time the next 
day at Georgia Avenue and Emerson Street, N.W. (J.A. 9). 
Affiants Cockerille and Wilson swore that they observed 
the meeting of appellant and Berry at the appointed time 
and place the next day and saw appellant take something 
from his pocket and transfer it to Berry. It was learned 
later, the affidavit stated, that Berry had received heroin 
at that time. The informant had told Wilson and Pappas 
he was positive that narcotics were secreted in appellant’s 
house. These affiants stated that on the basis of this in- 
formation, their personal knowledge of appellant’s activi- 
ties and observations of his house, and information from 
other reliable sources, they believed that narcotics were 
concealed on the premises occupied by appellant (J.A. 10). 
Accompanying this affidavit was a formal complaint, sworn 
to by Agent Cockerille, which charged that appellant had 
unlawfully possessed heroin on May 23, 1958 (J.A. 2-3). 
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The District Court denied the motion to suppress on Sep- 
tember 8, 1958. This motion was reargued at the trial 
(J.A. 18). Judge Matthews noted that she had previously 
held that the affidavit was sufficient to support the arrest 
warrant (J.A. 21). During the trial the judge also over- 
ruled appellant’s objections to testimony concerning his 
admissions to the narcotics agents during their search of 
his house (J.A. 25, 30). 


STATUTES INVOLVED 
Title 26, United States Code, Section 4704(a), provides: 


“‘General requirement.—It shall be unlawful for any 
person to purchase, sell, dispense, or distribute nar- 
cotic drugs except in the original stamped package or 
from the original stamped package; and the absence 
of appropriate tax paid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this sub- 
section by the person in whose possession the same may 
be found.”’ 


Title 21, United States Code, Section 174 provides: 


““Same: penalty: evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transporta- 
tion, concealment, or sale of any such narcotic drug 
after being imported or brought into the United States 
contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States shall 
be imprisoned not less than five or more than twenty 
years, and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as deter- 
mined under section 7237(c) of the Internal Revenue 
Code of 1954) the offender shall be imprisoned not less 
than ten or more than forty years and, in addition, 
may be fined not more than $20,000. 
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‘Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction unless 
the defendant explains the possession to the satisfac- 
tion of the jury.”’ 


SUMMARY OF ARGUMENT 


The narcotics agents had more than sufficient probable 
cause to believe that appellant was engaged in illegal nar- 
cotiecs transactions and that contraband was secreted in 
his home. The basis for their belief was communicated 
to the United States Commissioner in the form of a sworn 
affidavit entitled ‘‘ Application for Search Warrant.’’ This 
affidavit was before the commissioner at the time he issued 
a warrant for appellant’s arrest. Accordingly, it is clear 
that the commissioner had an ‘‘adequate basis’’ for making 
an ‘‘independent determination.’’ Moreover, no warrant 
was needed. The agents had adequate probable cause to 
arrest without a warrant. 

The indictment charged appellant with the illegal pos- 
session of seven capsules of heroin which were siezed from 
his person as the product of a lawful search incident to 
a lawful arrest. Appellant’s contention that evidence of 
the possession of additional narcotics, also charged in the 
indictment, should have been excluded avails him nothing 
even if he is correct. It is well established that the prose- 
cution need only prove some facts which were charged 
and which were criminal, and need not prove all the facts 
charged in the indictment. The government proved appel- 
lant’s illegal possession of the seven capsules of heroin 
beyond a reasonable doubt. This evidence sustains the con- 
viction, the judgment, and the sentence imposed. 
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ARGUMENT 


I 


Appellant Was Arrested On A Valid Arrest Warrant Based On 
More Than Adequate Probable Cause. Aside From The War- 
rant, The Arrest Of Appellant On The Street Was Valid On 
Probable Cause Alone 


Appellant was arrested on a warrant of arrest issued 
by the United States Commissioner for the District of 
Columbia. Appellant contends (Br. 20-22) the commis- 
sioner did not have a ‘‘sufficient basis’’ for issuing the 
warrant. The record does not support this contention. 

On May 24, 1958, agents of the Federal Bureau of Nar- 
cotics went to the United States Commissioner for the 
District! of Columbia and obtained an arrest warrant for 
appellant and a search warrant for the premises of 
4705 9th Street, N.W., in the District of Columbia. In the 
‘Application for Search Warrant,’’ Agents Wilson, 
Cockerille and Pappas, under oath, set forth the following: 


Application for Search Warrant from United States 
Commissioner James F. Splain for the entire premises 
of 4705 9th Street, N.W., Washington, D. C., occupied 
by Morris Fuller and Anna Fuller. 

information we received from a reliable confi- 
dential source by Narcotic Agent Frank G. Pappas 
and the following facts are made known. 

Morris Fuller, 4705 9th Street, N.W., Washington, 
D. C., telephone TUckerman 2-2037, a known con- 
victed narcotics peddler, is reportedly making deliveries 
of narcotics to Julius Pogue, Nancy Pogue, John 
Edward Berry and Jacqueline Garrett. The reliable 
informant stated that on or about May 19, 1958 he was 
present in a room occupied by Morris Fuller at 4705 
9th Street N.W., and saw a large quantity of nar- 
cotic capsules in Fuller’s room. 

The informant also stated that Fuller was known 
to meet John Edward Berry, a known drug addict, 
in the vicinity of Georgia Avenue and Buchanan 
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Street, N.W., about 3:15 P.M. every day and deliver 
narcotics to Berry. 


On May 22, 1958 Narcotic Agent Fred E. Wilson 
observed Morris Fuller come out of 4705 9th Street, 
N.W. and go to a People’s Drug Store at 4917 Georgia 
Avenue, N.W., where he purchased a B. N. D. Insulin 
Syringe outfit for $3.35. Fuller returned home. 

About 3:30 PM on May 22, 1958, Agent Wilson 
saw Morris Fuller come out of the back door of 
4705 9th Street, N.W. and walk east on Crittendon 
Street to Sth Street, south on 8th Street, to Buchanan 
and west on Buchanan to Georgia Avenue, N.W., 
where he met John Berry. At 3:38 PM Berry and 
Fuller came out of a store and walked to the north- 
east corner of Georgia Avenue, N.W., where they 
eaught a Capitol Transit Streetcar. Fuller got out 
of the streetcar at Georgia Avenue and Upshur Street, 
N.W. A reliable informant whose identity cannot be 
disclosed, stated that Morris Fuller gave John Berry 
three capsules of suspected heroin on the streetcar. 
This same informant stated that Fuller would meet 
John Berry at Georgia Avenue and Emerson Streets, 
N.W. about 3:15 PM on May 23, 1958. 

Agent Cockerille was observing 4705 9th Street, 
N.W. on May 23, 1958 and at. 3:15 PM he saw Morris 
Fuller leave the house and walk north on 9th Street 
to Emerson and west on Emerson to Georgia Avenue, 
where he met John Berry. Agents Wilson and Cocke- 
rille saw Berry and Fuller walk north on Georgia 
Avenue, and in front of 4917 Georgia Avenue, N.W. 
Morris Fuller was observed to take something from his 
pants’ pocket and give it to John Berry. John Berry 
then handed something to Morris Fuller. They con- 
tinued to the corner of Georgia Avenue and Farragut 
Street, N.W., where they separated after entering an 
ice cream parlor. It was subsequently learned that 
John Berry had purchased three capsules of heroin 
from Fuller at that time. Fuller hailed a taxicab and 
left the area. 
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The informant is positive that Morris Fuller has 
a cache of narcotic drugs secreted at 4705 9th Street, 
N.W., Washington, D.C. 

I, Fred E. Wilson, and I, Frank G. Pappas, U. S. 
Narcotic Agents interviewed the informant and having 
reliable information and personal knowledge of the 
narcotic activities of Morris Fuller from other reliable 
sources, and observation of 4705 9th Street, N.W., be- 
lieve there are other narcotics secreted on the 
premises. 

/s/ Frank G. Pappas, 
| U. 8. Narcotic Agent. 
/s/ Frep E. Witson, 
U. S. Narcotic Agent. 


/s/ James F. CocKERILLe, 
U. S. Narcotic Agent. 


Subscribed and Sworn to before me this 24th day of 
May, 1958. 


Original + 2896 
/s/ James F. Spar, 
U. S. Commissioner, D. C. 


It is clear from the foregoing that the agents had more 
than sufficient probable cause to obtain an arrest warrant 
for appellant... Compare Draper v. United States, 79 Sup. 
Ct. 329 (1959), and Jackson v. Umted States, — U.S. App. 
D.C. —, — F.2d (No. 14489, decided February 26, 
1959), where arrests without a warrant were held valid. In 
Draper, the agents had only the information of an informer 


1There was also sufficient probable cause to obtain a search 
warrant for the premises at 4705 9th Street, N.W. See Barbour 
v. United States, —— U.S. App. D.C. —, F.2d —— (No. 
14692, decided February 19, 1959). Appellant refers to the war- 
rant obtained as a “nighttime” search warrant. The nighttime- 
daytime distinction of Rule 41(c), Fed. R. Crim. P., does not apply 
in narcotic cases. In such cases, a warrant based on “probable 
cause” may be served “at anytime of the day or night.” 18 U.S.C. 
§ 1405. 
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of known reliability and the fact that, when subsequently 
observed, Draper fit the description given by the informer. 
In Jackson, the officers had information from ‘other 
sources’’ that Jackson was in the narcotics business. They 
arrested him after an unidentified person who had given 
reliable information ‘‘on many occasions”’ telephoned a tip 
that Jackson was about to leave a certain house and had 
heroin in his possession. It readily can be seen that in the 
instant case the agents had a considerably higher degree 
of probable cause than their counterparts in Draper and 
Jackson. 

It is true that the complaint upon which the arrest war- 
rant for appellant was obtained was substantially identical 
to the complaint held insufficient in Giordenello v. United 
States, 357 U.S. 480 (1958). In that case the Supreme 
Court stated that: 


‘‘The purpose of the complaint, then, is to enable the 
appropriate magistrate, here the Commissioner, to 
determine whether the ‘probable cause’ required to 
support a warrant exists. The Commissioner must 
judge for himself the persuasiveness of the facts relied 
on by a complaining officer to show probable cause. 
He should not accept without question the complain- 
ants’ mere conclusion that the person whose arrest is 
sought has committed a crime.’’ 


The Court went on to point out that the complaint provided 
no information beyond the complaining officers mere con- 
clusion that Giordenello had committed a crime. There 
was nothing in the record of the case to indicate that the 
Commissioner had more knowledge than appeared on the 
face of the complaint. The Supreme Court concluded that 
in ‘‘these circumstances it is difficult to understand how 
the Commissioner could be expected to assess independently 
the probability that petitioner committed the crime 
charged.’’ 

The instant case is clearly distinguishable. At the same 
time that the Commissioner issued the arrest warrant he 
had before him a sworn statement establishing more than 
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adequate probable cause for both the arrest of appellant 
and for a search of the premises at 4705 9th Street, N.W. 
Thus, unlike the situation in Giordenello, the Commissioner 
here did not ‘‘accept without question the complainants’ 
mere conclusion.’’ The record establishes that he was in 
possession of information from which he could judge for 
himself the persuasiveness of the facts relied on by the 
complaining agent. 

Even if the arrest warrant were not valid, appellant’s 
contention that his arrest was illegal, would be without 
merit. No warrant was needed. The record establishes 
beyond any question that the agents had adequate probable 
cause to arrest appellant without a warrant. Cf. Draper v. 
United States, supra. Furthermore, again unlike the 
Giordenello situation, appellant had ample opportunity to 
examine witnesses on the probable cause question at the 


trial. 
II 


The Government Proved Beyond A Reasonable Doubt That 
Appellant Was In Possession Of Seven Capsules Of Heroin 
When Arrested. This Was Sufficient To Sustain A Conviction 
Even If The Additional Narcotics And Narcotic Paraphernalia 
Charged In The Indictment Had Not Been Introduced Into 
Evidence And Appellant’s Possession Thereof Proven 


At the time of his arrest appellant had seven capsules of 
heroin iin his hand. They were seized as the product of a 
lawful search of the person incident to a lawful arrest. The 
capsules were admitted into evidence at the trial as Gov- 
ernment Exhibit No.1. Appellant’s possession of this con- 
traband was proven beyond a reasonable doubt at the trial. 
No effort was made to controvert the Government’s evi- 
dence of this possession. Appellant did not contest the 
point in the District Court and does not do so now on 
appeal. 

In addition to the seven capsules of heroin seized from 
appellant at the time of his arrest, the Government intro- 
duce other narcotics and narcotic paraphernalia found in 
a search of appellant’s home (exhibits 2-6). This search 
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was conducted pursuant to the valid search warrant re- 
ferred to in the previous argument herein. It occurred 
immediately after appellant’s arrest. The arresting officers 
showed appellant the search warrant and took him to his 
home a short distance from the point of arrest. Appellant 
opened the door for the officers. At their request he led 
them to his bedroom. Appellant admitted that the nar- 
eotics and narcotic paraphernalia found in the bedroom 
were his property. (J.A. 24-39.) 

Appellant contends that the trip to his home following 
his arrest constituted an illegal detention under Rule 5(a), 
Fed.R.Crim.P. (Br. 8). Accordingly, he says that the ‘‘in- 
criminating admissions’’ which he made at his home should 
have been excluded under Mallory v. United States, 354 U.S. 
449 (1957). Appellant also concludes that Government Ex- 
hibits 2 through 6 should have been excluded because other 
than his admissions ‘‘{[N]o other evidence of appellant’s 
‘possession’ of Government Exhibits 2 through 6 was 
offered by the Government”’ (Br. 9). 


This argument can avail appellant nothing.* Appellant 


was tried by the court without a jury. The indictment 
charged that appellant ‘‘purchased, sold, dispensed and 
distributed’’ * and that he ‘‘facilitated the concealment and 
sale’’* of: 


¢¢ 


. the following narcotic drugs: seven capsules 
containing a mixture totaling about 7.8 grains of heroin 
hydrochloride, quinine hydrochloride, milk sugar and 
mannitol; one glassine bag containing a mixture total- 
ing about 3.0 grains of heroin hydrochloride, quinine 
hydrochloride, milk sugar and mannitol; one tablet con- 


2 Appellee’s position is that there was no violation of the Mallory 
rule. Appellant’s incriminating admissions were all made shortly 
after his arrest, at most within one and a quarter hours thereof 
(J.A. 34). The record does not support the theory that they were 
the product of an unnecessary delay. However, as will be seen 
hereinafter, it is not necessary to reach this question. 

3 Count one (J.A. 12). 


* Count two (J.A. 12, 13). 
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taining dolophine hydrochloride; a wax paper contain- 
ing a mixture totaling about 175.3 grains of heroin 
hydrochloride, quinine hydrochloride, milk sugar and 
mannitol; and one capsule containing a mixture total- 
ing about 0.8 of a grain of heroin hydrochloride, qui- 
nine hydrochloride, milk sugar and mannitol.’’ (Em- 
phasis supplied.) 


It is well established that the prosecution need only prove 
**some facts which were charged and were criminal, not all 
the facts charged in the indictment”’ in order to sustain a 
conviction. Frazier v. United States, 82 US. App. D.C. 332, 
163 F.2d 817, 819 (1947), aff’d, 335 U.S. 497 (1947).5 
Appellant’s possession of “‘seven capsules . . . of heroin 
- .’’ at the time of his arrest was proven beyond a reason- 
able doubt. Therefore assuming, arguendo, that all the 
remaining evidence should have been excluded, appellant 
would still stand convicted of the illegal possession of 
~ “seven capsules ... of heroin. ..’? The prison sentence 
imposed was the mandatory minimum for a third-time nar- 


cotic offender.® 
CONCLUSION 


WuenrerorE, it is respectfully submitted the judgment of 
the District Court be affirmed. 


O.iver Gascu, 
United States Attorney. 
Car. W. BELcHER, 
Jack Marsa Srark, 
Assistant United States Attorneys. 


°In Frazier the indictment charged possession of narcotics “to 
wit, nineteen one-half grain synettes [sic] of morphine tartrate 
and twenty one-half grain codeine sulphate tablets.” The Gov- 
ernment did not prove possession of the codeine. 

$26 U.S.C. § 4704(a). Appellant has two previous convictions 
under this statute (formerly 26 U.S.C. § 2553(a)). 
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